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Report on ERCS’s first 11 representations to 
Environmental Standards Scotland (ESS) 

September 2024 

1. Who we are 

The Environmental Rights Centre for Scotland (ERCS) is an environmental law charity. 

 

Our vision is of a Scotland where every person’s right to a healthy environment is respected, 

protected, and fulfilled. Our mission is to assist everyone, especially people who face the biggest 

barriers, to exercise their rights in environmental law and to protect the environment. 

 

We do this through: 

 

• Awareness-raising of legal rights and remedies and supporting equitable participation in 

environmental decision-making. 

 

• Advice, assistance and representation to increase access to justice and holding public 

authorities and polluters to account on the environment 

 

• Advocacy in policy and law reform to improve environmental law. 

 

• Strategic public interest litigation to tackle systemic environmental problems. 

 

2. Introduction 

Environmental Standards Scotland (ESS) is a public body which was established in 2021 to ensure 

that public authorities comply with environmental law and that environmental law is effective. 

 

ESS was established by the UK Withdrawal from the European Union (Continuity) (Scotland) Act 

2021. It was intended to fill enforcement gaps arising in Scottish environmental law after Brexit. 

 

ESS’s Strategic Plan 2022-2025 explains at page 11 that ESS’s ‘mission statement’ is as follows: 

 

http://www.ercs.scot/
https://environmentalstandards.scot/our-work/our-corporate-and-governance-reports/strategic-plan/
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We will ensure that Scotland’s environmental laws and standards are complied with, and their 

effectiveness improved to achieve Scotland’s ambitious targets for the environment, nature and 

climate change. 

This report summarises ERCS’s experience in making its first eleven ‘representations’ to ESS (see 

table).1 The eleven representations are summarised in the table at the end of this report. 

 

This report does not discuss any of the other representations which ESS has handled since it was 

established, or ESS’s work more broadly. 

 

ERCS’s representations have included many instances of Scottish public authorities not complying 

with environmental laws and some instances of ineffective environmental laws. 

 

This report assesses the contribution of ESS to effective environmental governance with respect to 

ERCS’s representations and makes recommendations for improvement. 

 

A previous draft version of this report was shared with ESS in June 2024, and minor revisions were 

made as a result of meeting with them and receiving written comments. ERCS welcomes ESS’s 

ongoing commitment to review how they operate and hopes this report will inform the 

development of their next strategic plan. 

 

3. Key trends arising from representations sent to ESS 

Two of ERCS’s representations have led to some positive changes being made as a result of ESS’s 

interventions: 

 

• In representation IESS.22.018, ESS intervened in a dispute over a car parking development 

carried out by the Highland Council at Glenmore Forest. The Highland Council did not obtain 

planning permission prior to starting work on the parking development. ESS’s intervention 

resulted in a positive policy change which may prevent a similar problem arising in the 

future.2 

 

• In representation IESS.23.032, ESS intervened in relation to SEPA’s failure to publish a public 

register to disclose information relating to the most polluting industrial sites across 

 

1 ESS’s website defines the term ‘representation’ as follows: “Our governing legislation uses the term 
representation. In simple terms, we consider representation to mean any instance where a concern is raised 
directly with us about the following: whether a public authority is failing (or has failed) to comply with 
environmental law; the effectiveness of environmental law or how it is (or has been) implemented or 
applied”. 
2 See ESS, ‘Local Authority Permitted Development Policies Summary Report’ (2023). 

http://www.ercs.scot/
https://environmentalstandards.scot/raise-an-environmental-concern/frequently-asked-questions/
https://environmentalstandards.scot/wp-content/uploads/2023/04/ESS-Case-summary-IESS.22.018.pdf
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Scotland. SEPA has a statutory duty to maintain this public register.3 ESS agreed a plan with 

SEPA towards the publication of the register.4 Notwithstanding, as explained below, ERCS’s 

view is that the plan agreed is inadequate due to its vague nature and the long period 

allowed to SEPA to reach a state of compliance with their legal duties. 

 

However, ERCS’s overall experience of making representations to ESS does not meet the aspirations 

of ESS’ mission statement. 

 

ERCS’s experience has been largely disappointing due to four trends. 

 

3.1 Refusal to investigate representations 

First, ESS has refused to investigate a significant proportion of ERCS’s representations. 

 

Out of eleven representations, only six were subject to any significant intervention by ESS. ESS 

refused to investigate five of the eleven representations discussed in this report for various reasons 

which are summarised in the table at the end of this report.5 

 

The matters of non-compliance and ineffective laws which were raised in the five representations 

not investigated by ESS remain unaddressed. 

 

3.2 Significant and unreasonable delays in handling representations 

Second, there have been significant and unreasonable delays in ESS’s handling of representations. 

 

The delays include the time taken by ESS from the date of receipt of a representation to deciding 

whether to investigate - and in ESS taking effective action to resolve the matter once it has decided 

to investigate. 

 

Examples of delayed handling of representations include the following: 

 

• In representation IESS.22.027 (a representation regarding SEPA’s failure to enforce the 

terms of CAR licences in connection with sewage pollution in the River Almond), it took ESS 

 

3 The Pollution Prevention and Control (Scotland) Regulations 2012, Regulation 64(1). 
4 See ESS, ‘Scottish Environment Protection Agency’s compliance with its duty to maintain public registers’ 
(2024), page 10. 
5 ESS refused to investigate representations IESS.22.022, IESS.23.025, IESS.23.026, IESS.23.047 and 
IESS.23.050. 

http://www.ercs.scot/
https://environmentalstandards.scot/wp-content/uploads/2024/01/ESS-Investigation-SEPA-Public-Registers-IESS.23.032.pdf
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in excess of six months to decide to progress to ‘pre-investigation’ after it received ERCS’s 

representation. The representation was made on 22 December 2022 and ESS decided to 

progress to pre-investigation on 5 July 2023. ESS did not reach an informal resolution (in 

their terms) until 11 December 2023. 

 

• In representation IESS.23.016 (a representation regarding the failure by the Scottish 

Ministers to publish a climate assessment of their ‘infrastructure investment plan’), ESS did 

not write to the Scottish Ministers until almost two months after the representation was 

made. This representation concerned a straightforward breach of statutory duty by the 

Scottish Ministers. The representation was made on 16 March 2023. ESS wrote to the 

Scottish Ministers on 10 May 2023. After the Scottish Ministers responded, ESS did not 

decide to enter into informal resolution until almost three months later. The Scottish 

Ministers responded to ESS on 1 June 2023 and ESS decided to enter into informal 

resolution on 31 August 2023. The delays in ESS’s handling of this representation were so 

protracted that ERCS and the Good Law Project resorted to instructing solicitors to threaten 

legal action against the Scottish Government. 

 

• Representation IESS.22.017 concerned the lack of access to justice in environmental 

matters. It asked ESS to prepare an ‘improvement report’ on this subject. ESS declined to 

prepare an improvement report. ESS instead published a ‘Summary Report’ on 19 December 

2022 and decided to monitor developments in light of what it described as “ongoing 

substantive work that is currently being undertaken” by the Scottish Government and the 

Scottish Civil Justice Council.6 ESS’s summary report explained that in Autumn 2023 it would 

then “…determine whether any unresolved issues exist and, if so, consider intervention…”.7 

In light of the lack of progress by the Scottish Government and the Scottish Civil Justice 

Council, ERCS has asked ESS to re-open this investigation. ESS told ERCS in October 2023 

that they aimed to publish a monitoring update in November 2023.8 As of the date of 

publication of this report, that monitoring update remains unpublished. 

 

3.3 Unwillingness to exercise statutory enforcement powers 

Third, ESS has not used its statutory powers to enforce environmental laws (with respect to the 

representations discussed in this report). 

 

6 Page 12 of ESS’s Summary Report. 
7 Page 11 of ESS’s Summary Report. 
8 Email from ESS to ERCS dated 13 October 2023. 

http://www.ercs.scot/
https://www.ercs.scot/legal-action/demanding-transparency-on-the-scottish-governments-26bn-infrastructure-plan/
https://www.ercs.scot/legal-action/demanding-transparency-on-the-scottish-governments-26bn-infrastructure-plan/
https://environmentalstandards.scot/wp-content/uploads/2022/12/ESS-Case-Summary-Report-Access-to-Env-Justice-IESS.21.017.pdf
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ESS has instead relied exclusively on the use of informal resolution proceedings. Informal resolution 

is effectively negotiation with public authorities, without the use of ESS’ statutory powers. 

 

As an example of ESS’s statutory powers, ESS has the power to serve a ‘compliance notice’ on a 

public authority which has failed to comply with environmental law.9 

 

Informal resolution proceedings have been used in respect of five representations made by ERCS.10 

 

Out of the five representations where ESS has used informal resolution proceedings, there have 

been two instances where a public body has implemented changes to its policy and/or guidance 

materials in a manner relevant to the matters raised in those representations. 

 

In the three other representations which were subject to informal resolution, the representations 

are either still ongoing as of the date of publication of this report, or the informal resolution 

proceedings have not resulted in any relevant legal or policy changes. 

 

3.4 Poor decision-making and failure to engage with legal issues 

Fourth, ERCS considers that ESS’s decision-making is often poor and ESS often fails to engage with 

the legal issues that lie at the heart of several representations. 

 

This restricts ESS’s ability to effectively address policy and legal issues raised in representations and 

has led to unsatisfactory outcomes. 

 

This problem is demonstrated by ESS’s approach in respect of the following representations: 

 

• IESS.22.027 was a representation regarding SEPA’s failure to enforce the terms of ‘CAR’ 

water pollution licences in connection with repeated sewage spills in the River Almond. 

ESS’s investigation focussed on SEPA’s internal guidance concerning the interpretation of 

‘descriptive conditions’ which are set in CAR licences issued by SEPA. However, the central 

issue raised in this representation was SEPA’s failure to enforce CAR licences, contrary to 

their statutory duty to do so. SEPA’s guidance on descriptive conditions had never been 

used to justify SEPA’s non-enforcement of the CAR licences, and it was not clearly relevant 

to SEPA’s enforcement duty. Sewage pollution in the River Almond is a continuing problem 

 

9 UK Withdrawal from the European Union (Continuity) (Scotland) Act 2021, Section 31. 
10 Informal resolution was used by ESS in representations IESS.22.018, IESS.22.027, IESS.23.005, IESS.23.016, 
IESS.23.032. 

http://www.ercs.scot/
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and ESS’ intervention has failed to resolve the problem of SEPA’s failure to enforce CAR 

licences.  

 

• In IESS.23.032, ESS intervened following SEPA’s failure to publish a public register to disclose 

information relating to the most polluting industrial sites across Scotland. As explained 

above, ESS and SEPA have agreed a plan towards the publication of the public register. The 

plan agreed between SEPA and ESS has two significant problems. First, the plan is vague and 

lacking in specificity. For example, it refers to the publication of “key authorisation 

documentation” and “key authorisation conditions” by SEPA but does not define those 

terms.11 It does not give specific deadlines for the completion of certain tasks by SEPA - 

completion dates include “Q2 2024” and “mid-2027”.12 Due to the lack of clarity in the plan, 

it is difficult to establish what has been agreed between SEPA and ESS - and to hold SEPA to 

account for any slippages. Second, the plan suggests that the register will not be published 

in full until 2027. There is no explanation as to why ESS gave SEPA so long to comply with its 

legal duty to publish the register. 

 

• In IESS.23.012 (a representation regarding the impacts of lead shot and the failure by 

Aberdeenshire Council to discharge its statutory duties vis-à-vis contaminated land under 

the Environmental Protection Act 1990), ESS refused to investigate. ESS’s decision letter 

accepted the Council’s position that the duties under that Act apply to instances of historical 

contamination rather than the contamination of land resulting from ongoing activities. This 

position has no legal basis in the 1990 Act. 

 

4. Conclusion and recommendations 

ERCS considers that ESS’s handling of the representations discussed in this report has largely fallen 

short of its mission statement. ESS is failing to ensure that environmental laws are complied with 

and ERCS has seen few improvements in compliance with environmental laws as a result of making 

representations to ESS. 

 

As a scrutiny body that wishes to be accessible to representations from the public, we ask ESS to 

critically evaluate both its representation handling procedures and its communication policy to 

increase transparency and accountability.  

  

 

11 ESS, ‘Scottish Environment Protection Agency’s compliance with its duty to maintain public registers’ 
(2024), page 10. 
12 Ibid. 

http://www.ercs.scot/
https://environmentalstandards.scot/about-us/our-service-standards/
https://environmentalstandards.scot/wp-content/uploads/2024/01/ESS-Investigation-SEPA-Public-Registers-IESS.23.032.pdf
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With a view to the objective of achieving effective environmental governance, we offer the 

following ten recommendations: 

 

1. ESS should introduce reasonable and specific timescales for the handling of representations 

at all stages. Those timescales should specify when the person or organisation which made 

the representation will be updated. 

 

2. ESS should ensure that full and clear reasons are given to those who have made 

representations when timescales are not met or need to be changed. 

 

3. In light of the delays set out above, ESS should review and improve any internal processes 

which may be contributing to delays in handling representations as a matter of urgency. 

More information should be made public on internal decision-making processes within ESS. 

 

4. ESS should be more transparent about the procedures and criteria it uses when deciding 

whether to investigate representations. This will assist those considering making 

representations to ESS and will provide more clarity on how ESS is approaching its functions.  

 

5. Where ESS decides not to investigate a representation, it should publish a statement of 

reasons to justify its decision. Decisions against investigating a representation should be 

justified with reference to both ESS’s statutory functions and its strategic plan.13 

 

6. ESS’s current strategy covers the period from 2022 to 2025, meaning that ESS is due to 

consult on a new strategy in the near future. ESS’s new strategy should adopt a more robust 

approach to enforcement. The new strategy should clarify the circumstances in which 

informal resolution is an appropriate starting point, rather than automatically using informal 

resolution in all cases (as appears to be ESS’s current policy). 

 

7. Where ESS uses informal resolution, ESS’s new strategy should set out clear criteria which 

are to be used for ESS to escalate from informal resolution to the use of compliance notices 

and/or judicial review. Those criteria should include circumstances where there are (a) 

failures by public authorities to engage with ESS, (b) failures by public authorities to provide 

information requested and/or (c) delays by public authorities in taking agreed steps to 

ensure compliance with environmental laws. 

 

 

13 ESS is subject to a statutory duty to exercise its functions in accordance with its strategy (UK Withdrawal 
from the European Union (Continuity) (Scotland) Act 2021, Section 22(1)(b)), so this recommendation largely 
restates the current legal position. 

http://www.ercs.scot/
https://environmentalstandards.scot/our-work/our-corporate-and-governance-reports/strategic-plan/
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8. Where ESS ‘resolves’ a representation by way of an agreement with a public authority, 

those agreements should be specific, measurable, relevant and time-bound. Agreements 

with public authorities should be made public. 

 

9. ESS should ensure that its existing staff handling representations have adequate training in 

Scottish environmental law and that any new staff employed to handle representations 

have suitable experience and qualifications in Scottish environmental law. 

 

10. ESS should establish a stakeholder forum which meets regularly. This will help ESS to better 

understand the needs and expectations of its stakeholders, and to give stakeholders the 

opportunity to directly raise any concerns about ESS. An example of a similar initiative is the 

Department for Planning and Environmental Appeals’ Stakeholder Forum.  

http://www.ercs.scot/
https://www.gov.scot/groups/planning-and-environmental-appeals-stakeholder-forum/
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Table – ERCS representations to ESS 

ESS reference 
number and date the 
representation was 
sent to ESS 

Summary of representation Summary of any steps taken by ESS as a result of 
this representation 

Outcome(s) of 
representation 
and effect(s) on 
law and policy 

Assessment and comment 

IESS.22.017 

 

4 August 2022 

This representation concerned access to justice. It explained 
that Scots law on access to justice in environmental matters is 
not effective environmental law, because it fails to meet the 
minimum standards set out in the Aarhus Convention 
(particularly in relation to the prohibitively expensive nature of 
going to court over the environment). 

 

The representation asked ESS to investigate and prepare an 
improvement report with recommendations to ensure access 
to justice in environmental matters and full compliance with 
the Aarhus Convention. 

ESS investigated this matter.  

 

ESS declined to prepare an improvement report. 

 

ESS instead published a summary report on 19 
December 2022. ESS decided to ‘monitor 
developments’ in this area in light of what it 
described as “ongoing substantive work that is 
currently being undertaken by SG and SCJC in the 
field of access to justice” (page 12 of the summary 
report). 

 

ERCS have asked ESS to re-open this investigation on 
several occasions since the summary report was 
published. 

None. Poor. 

 

Unreasonable delay. 

 

Failure to intervene despite 
longstanding and ongoing 
access to justice problems 
and little evidence of 
proposals for their 
resolution from SG and 
SCJC. 

IESS.22.018 

 

12 August 2022 

This representation concerned a road a roadside parking 
development which was carried out in Glenmore Forest, in the 
Cairngorms National Park, without planning permission by the 
Highland Council. 

ESS investigated and entered into informal resolution 
proceedings with the Highland Council. 

 

Change made to 
policy. 

Good. 

 

http://www.ercs.scot/
https://environmentalstandards.scot/wp-content/uploads/2022/12/ESS-Case-Summary-Report-Access-to-Env-Justice-IESS.21.017.pdf
https://environmentalstandards.scot/wp-content/uploads/2022/12/ESS-Case-Summary-Report-Access-to-Env-Justice-IESS.21.017.pdf
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It asked ESS to use its enforcement powers to intervene to 
address three alleged breaches of environmental laws (breach 
of planning controls, breach of the duty to further the 
conservation of biodiversity set out in Section 1(1) of the 
Nature Conservation (Scotland) Act 2004 and breach of the 
climate duties set out in Section 44 of the Climate Change 
(Scotland Act 2009). 

On 30 March 2023, ERCS was informed that THC had 
agreed to change an operational procedure, as 
detailed in ESS’s April 2023 summary report. 

Policy amended in a 
manner which should 
prevent similar occurrences 
in the future. 

IESS.22.022 

 

4 November 2022 

This representation concerned the Scottish Government’s 
failure to regulate the use of sewage sludge. 

 

Prior to making this representation, the Scottish Government 
had given several assurances of dates when a consultation 
would be published to improve the regulation of sludge. These 
deadlines were repeatedly missed.  

 

This representation asked ESS to investigate and produce an 
improvement report with recommendations to ensure the 
effective regulation of sewage sludge. 

ESS refused to investigate this representation. ERCS 
were informed of this refusal via a decision letter 
from ESS on 4 April 2023. ESS published a summary 
report in May 2023. 

 

The main reason given for their refusal to investigate 
was that the Scottish Government had told them 
they would consult on implementing the 
recommendations of the Sludge Review in ‘Q2’ of 
2023. 

 

ERCS made a complaint to ESS regarding their refusal 
to investigate. The complaint was not upheld. 

 

The 2023 Q2 deadline was missed. The consultation 
was published by the Scottish Government in 
December 2023. 

None. Poor. 

 

Unreasonable delay 
between making 
representation (4 
November 2022) and 
decision not to investigate 
(4 April 2023). 

 

Failure to investigate 
despite a clear failure by a 
public authority to make 
effective environmental 
law. 

 

Failure to intervene despite 
repeat broken assurances 
on the consultation start 
date. 

http://www.ercs.scot/
https://environmentalstandards.scot/wp-content/uploads/2023/04/ESS-Case-summary-IESS.22.018.pdf
https://environmentalstandards.scot/wp-content/uploads/2023/05/20221114-Document-Information-template-Kenworthy-S-IESS.22.022.-1.pdf
https://environmentalstandards.scot/wp-content/uploads/2023/05/20221114-Document-Information-template-Kenworthy-S-IESS.22.022.-1.pdf
https://www.gov.scot/publications/environmental-authorisations-scotland-regulations-2018-proposed-amendments-consultation-draft-regulations/
https://www.gov.scot/publications/environmental-authorisations-scotland-regulations-2018-proposed-amendments-consultation-draft-regulations/
https://www.gov.scot/publications/environmental-authorisations-scotland-regulations-2018-proposed-amendments-consultation-draft-regulations/
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IESS.22.027 

 

22 December 2022 

This representation concerned the failure by SEPA to tackle 
sewage pollution in the River Almond. 

 

SEPA issued three licences issued under the Water 
Environment (Controlled Activities) (Scotland) Regulation 2011 
(‘the CAR Regulations’) for the operation of three wastewater 
treatment works beside the River Almond.  

 

Regulation 31(1) of the CAR Regulations imposes a duty on 
SEPA to enforce CAR licences. This representation alleged that 
SEPA had breached its duty to enforce CAR licences. 

 

Prior to the representation several attempts had been made to 
ask SEPA to intervene in light of routine sewage spillages in the 
River Almond from the three wastewater treatment works, in 
contravention of the CAR licences. 

 

The representation asked ESS to investigate and take 
enforcement action against SEPA. 

ESS investigated and entered into informal resolution 
with SEPA. 

 

ESS published an informal resolution report on 11 
December 2023 which stated that a change had 
been made to SEPA’s guidance on the ‘descriptive 
conditions’ in CAR licences. 

 

ESS’s informal resolution did not address the central 
problem explained in the representation – that SEPA 
was in breach of its duty to enforce CAR licences. 

Change made to 
policy. 

Poor. 

 

Unreasonable delay. 

 

Failure to address central 
issue of representation 
(non-enforcement of CAR 
licences). 

IESS.23.005 

 

16 January 2023 

This representation concerned the designation of bathing 
waters by the Scottish Ministers. 

 

It alleged that the Scottish Ministers’ policy which required 
there to be regular evidence of 150 bathers per day at a 

ESS investigated this representation and entered into 
informal resolution with the Scottish Ministers. 

 

ESS published a case summary report on 4 December 
2023 which indicated that ESS does not consider that 

Changes made 
to bathing 
waters 
designation 
application 
form. 

Poor. 

 

Unreasonable delay in 
reaching resolution of 
representation. 

http://www.ercs.scot/
https://environmentalstandards.scot/wp-content/uploads/2023/12/ESS-Investigation-CAR-Licence-Case-IESS.22.027.pdf
https://environmentalstandards.scot/wp-content/uploads/2023/12/Case-Summary-Report-Bathing-Waters-IESS.23.005.pdf
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bathing water to be considered for designation of an area as a 
bathing water was unlawful because it exceeded the ‘large 
number’ required for designation by the Bathing Waters 
(Scotland) Regulations 2008. It also raised issues around the 
application process. 

 

It asked ESS to investigate and issue a compliance notice to 
address these features. 

 

Shortly after the representation was sent to ESS, the bathing 
waters application form was changed by the Scottish 
Government in April 2023. Further representations were made 
from ERCS to ESS that the new form contained several unlawful 
criteria for designation. 

 

These include the requirement for consent from the relevant 
landowner and local authority – neither of which have any 
basis in the 2008 Regulations. 

applying a threshold of 150 users is non-compliant 
with the 2008 Regulations. 

 

ESS’s report indicates that the Scottish Government 
have agreed in principle on 17 July 2023 to make 
certain changes to written procedures relating to 
bathing water designation applications. No timeline 
was indicated for making these changes. 

 

At the date of publication of this report, the bathing 
waters application form has been amended but ESS 
has not yet published its summary report to explain 
the changes which have been made. 

 

Failure to explain legal 
assessment of 150 bathers 
criterion. 

IESS.23.016 

 

16 March 2023 

This representation concerned the Scottish Ministers’ duty to 
publish a climate assessment of their ‘infrastructure 
investment plan’ (‘IIP’), as required by Section 94A(2) of the 
Climate Change (Scotland) Act 2009. 

 

The representation alleged that the Scottish Ministers had 
failed to publish a climate assessment. 

 

ESS investigated this representation and entered 
informal resolution with the Scottish Ministers. 

 

On 10 May 2023, ESS wrote to the Scottish Ministers 
outlining the representation and seeking a response 
to several questions. 

 

None. Poor. 

 

Unreasonable delay. ESS did 
not contact Scottish 
Ministers until almost two 
months after the 
representation was made – 
ESS did not decide to enter 
into informal resolution 

http://www.ercs.scot/
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It asked ESS to investigate and issue a compliance notice 
requiring publication of the S94A(2) climate assessment. 

The Scottish Government responded by letter on 1 
June 2023. They denied that they had breached their 
duty. 

 

ESS did not enter into informal resolution with the 
Scottish Ministers until 31 August 2023, when a 
further letter was sent from ESS requesting the 
Scottish Ministers’ engagement in the informal 
resolution process. 

 

The climate assessment of the IIP was published on 
17 January 2024. 

 

ESS published a case summary report in February 
2024 in which ESS stated that it was satisfied that the 
Scottish Ministers had now taken reasonable steps to 
address the concerns raised in the representation, 
and that the requirements of S94A(2) had been met.  

until almost three months 
after the Scottish 
Government’s initial 
response. 

IESS.23.032 

 

6 June 2023 

This representation concerned the pollution prevention and 
control (‘PPC’) register. 

 

The Pollution Prevention and Control (Scotland) Regulations 
2012 (‘the 2012 Regulations’) sets out the legal framework for 
SEPA to regulation the most polluting industrial sites in 
Scotland. 

ESS investigated this representation and entered into 
informal resolution with SEPA. 

 

ESS expanded their investigation beyond the PPC 
register to include all public registers which SEPA is 
required to publish. 

 

Ongoing - a plan 
has been agreed 
with SEPA to 
resolve non-
compliance. 

Poor. 

 

Unreasonable delay. 
Informal resolution was not 
reached until 31 January 
2024 (almost 8 months 
after the representation 
was made). 

http://www.ercs.scot/
https://www.gov.scot/publications/carbon-assessment-infrastructure-investment-plan-scotland-2021-22-2025-26/
https://environmentalstandards.scot/wp-content/uploads/2023/09/ESS-Investigation-Infrastructure-Investment-Plan-Informal-Resolution-Report-IESS.23.016.pdf


 

ERCS is the Environmental Rights Centre for Scotland │ Registered Charity No: SC050257 │ www.ercs.scot          14 

 

SEPA is required to publish a public register by Regulation 64(1) 
of the 2012 Regulations. The register is to include any 
applications made to SEPA for a PPC permit, any permits 
granted by SEPA, site monitoring information and various other 
important information relating to the most polluting industrial 
sites in Scotland. 

 

SEPA has failed to fully publish the register since it suffered a 
major cyberattack in December 2020. ERCS wrote to SEPA prior 
to making this representation. SEPA confirmed they were in 
breach of their duty, but failed to provide any timescales to 
publish the register in full. 

 

This representation asked ESS to investigate and to ensure that 
action was taken for SEPA to fully discharge its duty to publish 
the register by a reasonable deadline. 

As part of the informal resolution agreement with 
SEPA, ESS agreed a plan with SEPA for the future 
publication of information on the register. 

 

ESS published a summary report on 31 January 2024. 

 

Poor outcome of informal 
resolution. The plan agreed 
between SEPA and ESS lacks 
specificity which makes it 
difficult to establish what 
information should be 
published when, and for 
SEPA to be held to account 
for any slippages. The plan 
suggests that the PPC 
Register will not be 
published in full until 2027. 
There is no explanation as 
to SEPA requires so long to 
comply with their duty – or 
why ESS agreed to such a 
long delay.  

IESS.23.025 

 

6 June 2023 

This representation is linked to the representation below 
(IESS.23.026) and arose from lead shot pollution at a shooting 
range. 

 

This representation concerned Aberdeenshire Council’s 
application of the contaminated land regime to land polluted 
by lead shot from a shooting range. 

 

ESS refused to investigate this representation.  

 

ESS concluded that the Council’s decision to apply 
the contaminated land regime in the 1990 Act to 
historical contamination was “a reasonable 
approach”. 

 

None.  Poor. 

 

Refusal to investigate non-
compliance with 
environmental law. 

 

Poor quality decision-
making. 

http://www.ercs.scot/
https://environmentalstandards.scot/wp-content/uploads/2024/01/ESS-Investigation-SEPA-Public-Registers-IESS.23.032.pdf
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Section 78B(1) of the Environmental Protection Act 1990 (‘the 
1990 Act’) requires local authorities to inspect their areas from 
time to time to identify contaminated land. Aberdeenshire 
Council refused to investigate the land at a shooting range 
because they said that the contaminated land regime in the 
1990 Act applied to ‘historical contamination’ only. The Council 
said the contaminated land regime does not apply to any new 
or ongoing sources of contamination. 

 

There is no legal basis for Aberdeenshire Council’s position. 

 

This representation asked ESS to intervene to ensure that 
Aberdeenshire Council accepts that its contaminated land 
duties apply to contemporary sources of pollution and to act in 
accordance with its duties under the 1990 Act. 

One of the reasons given in ESS’s decision letter for 
its refusal to investigate this representation was that 
protection from contamination could be achieved 
under the legal regime relating to controlled waste. 
However, the non-enforcement of the controlled 
waste legal regime was the subject of representation 
IESS.23.026. 

 

ERCS sent ESS a complaint with 12 grounds of 
complaint linked to the representation below 
(IESS.23.026). 

 

ESS’s response to the complaint upheld their original 
decision. No grounds of complaint were upheld by 
ESS. 

 

IESS.23.026 

 

6 June 2023 

This representation is linked to the representation above 
(IESS.23.025) and arose from lead shot pollution at a shooting 
range. 

 

This representation concerned the regulation of lead shot 
pollution by SEPA. SEPA’s policy is that shooting ranges are not 
required to hold waste management licences. The 
representation alleged that policy was unlawful. 

 

Lead shot pollution meets the definition of 'controlled waste' 
set out in Section 75(4) of the Environmental Protection Act 

ESS refused to investigate this representation.  

 

One of the reasons given in ESS’s decision letter for 
its refusal to investigate this representation was that 
protection from contamination could be achieved 
under the contaminated land regime. However, the 
non-enforcement of the contaminated land legal 
regime was the subject of representation 
IESS.23.025. 

 

None. Poor. 

 

Refusal to investigate non-
compliance with 
environmental law. 

 

Poor quality decision-
making. 

http://www.ercs.scot/
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1990 (‘the 1990 Act’). The deposition of lead shot on land in 
the absence of a waste management licence would contravene 
a prohibition in S33(1)(a) of the 1990 Act. 

 

This representation asked ESS to investigate the matter and 
sought to have SEPA change its policy to require operators of 
shooting ranges to hold a waste management licence and to 
regulate them accordingly. 

ERCS sent ESS a complaint with 12 grounds of 
complaint linked to the representation below 
(IESS.23.026). 

 

ESS’s response to the complaint upheld their original 
decision. No grounds of complaint were upheld. 

IESS.23.047 

 

1 August 2023  

This representation concerned SEPA’s failure to enforce the CAR 
licences for the operation of several combined sewage 
outflows which discharge into the Water of Leith. 

 

Silt samples from the Water of Leith showed faecal 
contamination. SEPA had been requested to intervene on the 
basis that this amounted to the breach of conditions of CAR 
licences, which prohibited ‘the significant deposition of sewage 
solids on the banks, bed or shore of the receiving waters’. 

 

Regulation 31(1) of the CAR Regulations imposes a duty on 
SEPA to enforce CAR licences. This representation alleged that 
SEPA had breached its duty to enforce CAR licences. 

 

The representation asked ESS to investigate the lack of 
enforcement action by SEPA and to ensure that SEPA complies 
with its statutory duties. 

ESS refused to intervene to address the matters 
raised in this representation. 

 

ESS explained its decision in a 17 November 2023 
decision letter as follows, “I have not found any 
evidence for the proposition that silt is a sewage 
solid and it appears that SEPA’s response and 
guidance is consistent with the commonly 

understood definition of sewage solids.” 

 

ESS referred to two guidance documents to support 
its decision and no legal materials. One of the 
guidance documents referred to was SEPA’s 
guidance. 

None Poor. 

 

Poor quality decision-
making. 

 

Unreasonable delay. 
Representation was made 
on 1 August 2023 and ESS’s 
decision not to intervene 
was made on 17 November 
2023 (around three and a 
half months after the 
representation). 

http://www.ercs.scot/
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IESS.23.050 

 

8 August 2023  

This representation concerned the failure by SEPA to enforce a 
CAR licence issued for the operation of Eastfield Pumping 
Station (‘ESPS’). 

 

ESPS discharges into the sea near Fisherrow Sands, 
Musselburgh. That beach lost its bathing waters status in 2019 
following years of water quality testing which found high levels 
of E.coli. 

 

ESPS is operated by Scottish Water. Documents disclosed 
through freedom of information demonstrated that ESPS had 
been operating in breach of its CAR licence for several years, 
and that SEPA had failed to take action to enforce the licence. 

 

Regulation 31(1) of the CAR Regulations imposes a duty on 
SEPA to enforce CAR licences. This representation alleged that 
SEPA had breached its duty to enforce the CAR licence. 

 

It asked ESS to investigate SEPA’s failure to enforce the CAR 
licence which applied to ESPS. 

ESS refused to intervene to address the matters 
raised in this representation. 

 

ESS said there were no findings of systemic non-
compliance by SEPA in respect of how they interpret 
their enforcement responsibilities under the CAR 
Regulations. According to ESS, nothing in the CAR 
Regulations placed a duty on SEPA to issue an 
enforcement notice when a contravention of licence 
condition was found. 

 

ERCS asked ESS to review their decision not to 
intervene. This was unsuccessful. 

None. Poor. 

 

Refusal to investigate non-
compliance with 
environmental law. 

 

http://www.ercs.scot/
https://theferret.scot/beach-sewage-green-watchdog-illegal-scottish-water/
https://theferret.scot/beach-sewage-green-watchdog-illegal-scottish-water/

