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1. Introduction 

The Environmental Rights Centre for Scotland (ERCS) aims to increase awareness of 

environmental rights and to ensure that people can effectively exercise them. 

This guide is intended to help members of the public better understand the duty 

placed on public bodies in Scotland to further the conservation of biodiversity – 

known as ‘the biodiversity duty’. 

This is not a comprehensive legal guide. ERCS provides free advice to individuals, 

community groups and organisations on environmental and related planning law. 

Please contact us for advice if you have a query relating to this guide. 

 

http://www.ercs.scot/
https://www.ercs.scot/get-advice/
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2. What is biodiversity? 

Biological diversity or biodiversity is defined in Article 2 of the 1992 United Nations 

Convention on Biological Diversity (‘UN CBD’) as follows:  

 

"Biological diversity" means the variability among living organisms from all 

sources including, inter alia, terrestrial, marine and other aquatic ecosystems 

and the ecological complexes of which they are part; this includes diversity 

within species, between species and of ecosystems. 

 

3. The biodiversity duty 

The Nature Conservation (Scotland) Act 2004 (‘the 2004 Act’) places a duty on all 

public bodies and office holders to ‘further the conservation of biodiversity when 

exercising their functions’. 

This duty must be complied with as far as it is consistent with the proper exercise of 

those functions.1 

The 2004 Act does not explain what a public body must to do discharge the 

biodiversity duty. 

As there are many public bodies and office holders in Scotland with many different 

functions, the duty may be relevant in many different contexts. This is discussed in 

section 7 of this guide below. 

There have been few cases in Scotland where the courts have discussed the 

biodiversity duty. 

http://www.ercs.scot/
https://www.cbd.int/convention/text
https://www.cbd.int/convention/text
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The explanatory note accompanying the 2004 Act may provide some assistance in 

the interpretation of the duty. 

It says that the 2004 Act requires that public bodies do more than simply adhere to 

prescriptive rules. Instead, the 2004 Act “requires, and empowers, them to take 

appropriate positive action to further the conservation of the overall diversity, 

richness and extent of the natural world”.2 

The explanatory note states that public bodies should consider the impacts which 

their activities and policies have on the health of the environment. Public bodies are 

required to act, in ways consistent with their statutory functions, in order to ensure 

that conservation of biodiversity is encouraged and advanced.3 

When exercising their functions in compliance with the biodiversity duty, public 

bodies must also have regard to the following: 

• The Scottish Government Biodiversity Strategy (or any strategy designated 

under Section 2(1) of the 2004 Act); and 

• The United Nations Environmental Programme Convention on Biological 

Diversity of 5 June 1992 as amended (or any United Nations Convention 

replacing that Convention). 

Those two documents are discussed in section 5 of this guide below. 

 

4. Which public bodies are affected by the biodiversity duty?  

The biodiversity duty applies to all public bodies and office holders in Scotland. These 

include: 

• The Scottish Government. 

http://www.ercs.scot/
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• Local authorities (councils). 

• Executive agencies (e.g. Forestry and Land Scotland, Scottish Forestry and 

Transport Scotland). 

• Non-ministerial offices (Food Standards Scotland and the Scottish Housing 

Regulator). 

• Public corporations (Scottish Water). 

• Executive non-departmental public bodies (Cairngorms National Park 

Authority, Loch Lomond and The Trossachs National Park Authority, 

NatureScot and the Water Industry Commission for Scotland). 

• Advisory non-departmental public bodies (Poverty and Inequality Commission 

and the Scottish Law Commission). 

• Health Bodies. 

• Parliamentary Commissioners and Ombudsmen (Scottish Human Rights 

Commission, Scottish Information Commissioner and the Scottish Public 

Services Ombudsman). 

 

5. The duty to have regard to the Scottish Biodiversity Strategy and the 

UN Convention on Biological Diversity 

Section 1(2) of the 2004 Act requires that public bodies and office holders ‘must have 

regard to’ the Scottish Biodiversity Strategy and the UN CBD when discharging the 

biodiversity duty. 

The current Scottish Biodiversity Strategy was published in 2023 and is titled ‘Tackling 

the Nature Emergency - Scottish biodiversity strategy to 2045’. 

http://www.ercs.scot/
https://www.gov.scot/publications/scottish-biodiversity-strategy-2045-tackling-nature-emergency-scotland-2/
https://www.gov.scot/publications/scottish-biodiversity-strategy-2045-tackling-nature-emergency-scotland-2/
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The UN CBD was signed by 150 parties in 1992 at the Rio Summit. In 2022, the Parties 

to the UN CBD adopted the new Kunming-Montreal Global Biodiversity Framework 

(‘the GBF’), which contains biodiversity-related goals for 2050 and targets for 2030.4  

The duty to ‘have regard to’ means that public bodies must take the Strategy and the 

UN CBD into account when making decisions relevant to discharging their biodiversity 

duty. 

The duty to ‘have regard’ to those documents is not an obligation to follow them. 

There may be circumstances when they do not have to be applied to the letter, but 

there must be good reasons for not applying them.5 

If a public body chooses to depart from the Strategy or the UN CBD, then they must 

give clear and legitimate reasons for doing so.6 

 

6. Reports on compliance with the biodiversity duty 

Section 2A of the 2004 Act places a duty on all public bodies in Scotland to publish 

‘biodiversity reports’ every three years. 

These reports must provide an outline of the actions taken by the relevant body in 

pursuance of its duties under Section 1 for the three-year period to which the report 

relates. 

The 2004 Act does not specify the form of the biodiversity reports which must be 

published.7 

http://www.ercs.scot/
https://www.cbd.int/doc/legal/cbd-en.pdf
https://www.cbd.int/doc/decisions/cop-15/cop-15-dec-04-en.pdf
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7. The biodiversity duty in practice 

There are various circumstances where the biodiversity duty applies to public bodies. 

Relevant activities carried out by a public body include: 

• Developing policies and strategies.  

• Making decisions on applications (such as planning, permitting and 

licensing applications). 

• Deciding what materials and supplies to purchase (often referred to as 

‘procurement’). 

• Planning and carrying out construction works or other forms of 

development. 

 

8. How to challenge failures to comply with the biodiversity duty 

There are steps which can be taken to challenge failures by public bodies to comply 

with the biodiversity duty. 

We recommend taking legal advice as soon as possible in these circumstances. ERCS 

provides free legal advice on environmental and related planning law. 

You could make a complaint using the relevant public body’s complaints procedure. 

There is no cost to making a complaint, but complaints are not always effective and 

they are dealt with by the public body which is the subject of the complaint. 

You could consider taking legal action against the relevant public body. In most 

circumstances this will be done by judicial review. 

http://www.ercs.scot/
https://www.ercs.scot/get-advice/
https://www.ercs.scot/get-advice/
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There is a three month time limit for starting judicial review proceedings. The 

period to calculate that time limit would start from the first date of any alleged 

breach of the biodiversity duty. 

For more information about judicial review, please see the ERCS guide to judicial 

review. 
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