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The Environmental Rights Centre for Scotland (ERCS) assists the public and civil society to
understand and exercise their rights in environmental law and to protect the environment. We
carry out advocacy in policy and law reform to advance the right to a healthy environment and
compliance with the Aarhus Convention on access to information, public participation in decision-
making, and access to justice in environmental matters.

This is our response to the Scottish Government’s consultation on the National Marine Plan 2
Planning Position Statement.

1. Do you agree with the updated wording for the high-level objectives (HLOs) and the
focus they set out for policies in the National Marine Plan 2 (NMP2)?

No.

2. Please add any additional comments on the high-level objectives (HLOs) in the
space provided below.

ERCS would like to see the HLOs strengthened to provide more clarity, specificity and ensure full
compatibility with the UK Marine Policy Statement Vision of fostering ‘clean, healthy, safe,
productive and biologically diverse oceans and seas’. HLOs should also better reflect the Scottish
Government’s ambition to incorporate the human right to a healthy environment, which is already
recognised in law by 164 out of 193 UN member states, and has direct relevance to ocean
protection and governance.’ This includes the substantive right to healthy biodiversity and
ecosystems, to healthy and sustainably produced food, to a safe climate and to non-toxic
environments, as well as procedural rights to access environmental information, participate in
environmental decision making, and access justice in environmental matters."

We are concerned that the updated wording for the HLOs actually represents a dilution and
weakening of objectives outlined in NMP 1. There is a risk that the simplified HLOs may weaken the
General Policies from the current NMP (e.g. General Policy 9), with revised wording that is more
ambiguous and open to interpretation in how it is applied to developments.

In order to address this, the HLOs should make reference to the Scottish Government’s duty to
comply with legal requirements for protected areas and protected species, as well as articulating a
clear commitment to protect and maintain the national status of Priority Marine Features.
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3. What are your views on the policy ideas proposed under the 'Climate Change
Mitigation and Adaptation' section?

ERCS is supportive of the proposal to translate National Planning Framework 4 (NPF4) Policy 1,
requiring decision-makers to give ‘significant weight’ to the climate and nature crisis when
assessing marine developments and activities. However, it is important that there is clear guidance
on what giving ‘significant weight’ means in the context of Scotland's marine sector: for example, in
restricting fishing activities in zones with depleted fish stocks or prohibiting development in
Vulnerable Marine Ecosystems (VME). We would advocate for policy that ensure planners not only
consider net zero/just transition principles in decision-making but also emphasises the importance
of protecting and enhancing blue carbon habitats and species, and the need to prioritise marine use
that delivers co-benefits. Clarity may be aided by the use of illustrative examples or well-defined
criteria to ensure policy aligns with climate and nature targets.

4. What are your views on the policy ideas proposed under the 'Nature' section of the
Planning Position Statement (PPS)?

ERCS welcomes reference to an ecosystem-based approach and to ensuring developments are
compatible with maintaining good environmental status — this must be clearly defined and take into
account the best available marine science. Robust monitoring mechanisms must be in place,
considering baseline levels, cumulative impacts, and the complex interrelationships of various
marine ecosystem functions and processes.

However, overall we are concerned that the policy proposals expressed may reverse protections for
ocean life and ecosystems, permitting harms currently not allowed under existing policy. It is
extremely concerning that the previous NMP’s requirement not to have a significant impact on
national status of Priority Marine Features is not included, and it is vital that this be retained. We
support the clear and robust guidance outlined in the first NMP:

‘Development and use of the marine environment must: (a) Comply with legal requirements for
protected areas and protected species. (b) Not result in significant impact on the national status of
Priority Marine Features. (c) Protect and, where appropriate, enhance the health of the marine
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5. Considering the definition of ‘Nature Positive’ below, what are your views on how
this could be implemented by different sectors, types of development and use?

Definition of ‘Nature Positive’ in the Scottish Biodiversity Strategy (SBS):

"Reversing the downward curve of biodiversity loss so that levels of biodiversity are once
again increasing, bending the curve of biodiversity loss.”

We broadly support of the ambition to become ‘nature positive’. It is important to ensure that
priority is given to preventing further environmental damage and biodiversity loss over recovery
and restoration efforts after damage has already occurred - as marine science shows that non-
disturbance of ecosystems has better biodiversity outcomes than restoration or recovery of
degraded ecosytsems.V

The Intergovernmental Science Policy Platform on Biodiversity and Ecosystem Services (IPBES)
Global Assessment Report identifies a series of indicators for freshwater, marine and terrestrial
environments relating to ecosystem extent and condition, species extinction risk, the biotic
integrity of ecological communities, biomass and species abundance, and nature for indigenous
peoples and local communities,” which may be useful to consider in designing metrics to track
progress.

At a minimum, public authorities and regulators should account for species abundance and
distribution, extinction risk, and habitat quality and extent, and consider biodiversity impacts when
deciding whether or not to approve or reject a particular use or development.

Decision makers should assess the biodiversity impact of developments or uses:

e Where they are causing a biodiversity loss, the decision-maker must seek to prevent that
loss by either amending the authorisation or by halting it.

e Where the use or development is causing a biodiversity gain, decision makers should
support and give priority.

e Where there is a mix of impacts, decision makers should take a balanced decision based on
the HLOs of the NMP2.

6. What are your views on both the cross-sector, and sector-specific policy ideas
proposed under the 'Sustainable Marine Economy' section?

ERCS is disappointed that the approach adopted in NMP 1, which identified how different sectors
interact with the marine environment and considered the implications of this for coastal and ocean
governance, has been dropped along with previous commitment to develop zonal plans for
fisheries. S.6(1) of the Marine (Scotland) Act 2010 requires that the NMP be ‘in conformity with’ the
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Marine Policy Statement, which includes whole sections on fisheries and aquaculture,' and we do
not believe the explanation provided for excluding sectoral plans —that there are ‘policies in
development’ —is adequate justification when sectors such as fishing and offshore energy have
significant and ongoing environmental impacts. Zonal planning is a vital step if targets to protect
and restore marine biodiversity are to be met. We support the inclusion of sectoral objectives and
policies in NMP2, which maintain or exceed the ambition of the existing plan.

7. What are your views on the definitions being proposed for ‘co-existence’ and ‘co-
location’ as set out below?

Co-existence: “co-existence is where multiple developments, activities or uses can exist
alongside or close to each other in the same place and/or at the same time.

Co-location: “Co-location is a subset of co-existence and is where multiple developments,
activities or uses coexist in the same place by sharing the same footprint or area or
infrastructure.”

We support the definitions proposed.

8. Do you think the policies relating to the ‘Management of Pressures' should be
updated, retained or accompanied by clearer implementation guidance?

Retained.

9. What are your views on the policy ideas proposed under the 'Accessibility and
Wellbeing' section?

ERCS supports the proposal to incorporate community wealth building or wellbeing economy
principles, which ensures consistency with NPF4. We also welcome acknowledgement of the need
to consider local priorities in decision-making.

10. What are your views on the proposed policy ideas under the 'Implementation’
section?

ERCS believes the implementation approach to be flawed, since it indicates that licencing and
consenting decisions are derived only from the NMP, but Section 15(1)

of the Marine (Scotland) Act 2010 states that ‘A public authority must take any authorisation or
enforcement decision in accordance with the appropriate marine plans, unless relevant
considerations indicate otherwise.” and 15(4)b defines the ‘appropriate plans’ as both

the NMP and any regional plan which is in effect. Due consideration must therefore be given to any
regional plans also in effect.
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We are concerned about the weak and ambiguous language of the mitigation hierarchy and the
implications of this for planning decisions and environmental standards. The lack of clarity or
objective criteria for determining whether ‘the avoidance, minimising or mitigation of a proposed
development of use is sufficient to reverse the downward curve’ should be addressed, with
reference to how the status of Priority Marine Features will be protected, maintained, or improved.

We support proposals for pre-application engagement with communities in project decisions. It is
imperative that there is meaningful participation in environmental decision-making through all
stages in line with the UNECE Aarhus Convention.

11. If you agree that National Marine Plan 2 (NMP2) should include prioritisation:
Which outcome do you prefer i.e. space for a specific use given priority, space for
nature given priority? Should additional outcomes also be considered?

Given the extreme severity of climate breakdown/nature loss and the lack of progress to date, we
support the proposal for NMP2 to first set out the need to consider applications against climate and
nature policies before progressing to consideration against the sustainable marine economies and
wellbeing policies. This would be commitment with Policy 1 of NPF4, by giving ‘significant weight’ to
to the global climate and nature crises when considering marine decisions. In cases where there is
uncertainty over the impact of specific uses on climate and nature crisis, the precautionary
principle should be applied, since ecosystem health underpins the future resilience and success of
economic sectors such as fisheries.

12. What are your views on policy ideas suggested in relation to 'Community Informed
Decision-Making'?

ERCS welcome the proposal for decision-makers to consult with communities at an early stage on
plans which support application decisions. We welcome the recognition that ‘not all communities
speak as one, so acknowledging the different groups within communities is vital.” To this end, there
must be clearer articulation on what is meant by ‘community’, considering communities of place
and communities of interest with special consideration of more marginalised groups.
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