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About you

1  Please read the privacy notice below and tick the box below to show that you understand how the data you provide will be used as set out
in the policy.

I have read and understood how the personal data I provide will be used.

2  How your response will be published

I would like my response to be published in its entirety

3  What is your name?

Name:
Ben Christman

4  What is your email address?

Email:
bchristman@ercs.scot

5  Are you responding as an individual or on behalf of an organisation?

Organisation

Organisation details

1  Name of organisation

Name of organisation:
Environmental Rights Centre for Scotland

2  Information about your organisation

Please add information about your organisation in the box below:

We provide free legal expertise in public interest environmental law.

Our mission is to assist everyone, especially people who face the biggest barriers, to exercise their rights in environmental law and to protect the
environment.

We do this through:
> Awareness-raising of legal rights and remedies and supporting equitable participation in environmental decision-making.
> Advice, assistance and representation to increase access to justice and holding public authorities and polluters to account on the environment.
> Advocacy in policy and law reform to improve environmental law.
> Strategic public interest litigation to tackle systemic environmental problems.

Question page 1

1  What are the current barriers to accessing civil legal assistance? Can you give examples from your own experience, or refer to any research
in this area?

Please provide your response in the box provided.:

Regulation 15 of the Civil Legal Aid (Scotland) Regulations 2002 (‘the 2002 Regulations’) is a barrier to accessing civil legal assistance in environmental 
matters. 
 
Background - the Aarhus Convention 
 
The Aarhus Convention promotes the rights of members of the public and NGOs to access environmental information, participate in decision making that 
impacts on the environment and access justice in environmental matters. The UK ratified the Convention in 2005. 
 
Article 9 of the Convention concerns the rights of members of the public and NGOs to access justice in environmental matters. 



Article 9(3) of the Convention requires that members of the public shall have access to: 
 
"…procedures to challenge acts and omissions by private persons and public authorities which contravene provisions of its national law relating to the 
environment." 
 
Article 9(4) requires that such procedures shall not be ‘prohibitively expensive’. 
 
Article 9(5) creates the following positive obligation on Parties: 
 
"In order to further the effectiveness of the provisions of this article, each Party shall… consider the establishment of appropriate assistance mechanisms 
to remove or reduce financial and other barriers to access to justice." 
 
Scotland has a poor Aarhus compliance record because environmental litigation in Scotland is prohibitively expensive. 
 
The Convention’s ‘Meeting of the Parties’ and the Aarhus Convention Compliance Committee have both repeatedly found that Scotland is non-compliant 
with Article 9(4) and 9(5). 
 
Regulation 15 
 
Regulation 15 of the 2002 Regulations makes it very difficult for a person to obtain civil legal aid when they have a joint interest in their case with others. 
 
Regulation 15 states as follows: 
 
"Applicant having joint interest, etc. with other persons 
 
15. Where it appears to the Board that a person making an application for legal aid is jointly concerned with or has the same interest in the matter in 
connection with which the application is made as other persons, whether receiving legal aid or not, the Board shall not grant legal aid if it is satisfied that 
– 
 
(a) the person making the application would not be seriously prejudiced in his or her own right if legal aid were not granted; or 
 
(b) it would be reasonable and proper for the other persons concerned with or having the same interest in the matter as the applicant to defray so much 
of the expenses as would be payable from the Fund in respect of the proceedings if legal aid was granted." 
 
Joint interests in environmental litigation 
 
It is likely that in almost all environmental litigation there will be several individuals interested in the issue(s) in dispute. 
 
Lord Hope explained in Walton (Appellant) v The Scottish Ministers (Respondent) (Scotland) [2012] UKSC 44 that environmental law “proceeds on the 
basis that the quality of the natural environment is of legitimate concern to everyone”. 
 
Examples of cases involving public interest issues include several recent high profile environmental cases: 
 
• Trees for Life sued NatureScot regarding the licensing of the killing of beavers (Trees for Life [2021] CSOH 108). In 2021, Lady Carmichael held that 
NatureScot had failed to give reasons for the issuing of licences to kill beavers in Scotland and reduced all current licences as a result. 
 
• Open Seas, an environmental NGO, challenged a decision by the Scottish Ministers to vary the general conditions applicable to all Scottish sea fishing 
licences (among other things). Open Seas argued that granting licences for scallop dredging and bottom trawling was unlawful because it was not taken in 
accordance with the Scottish Government’s National Marine Plan (NMP). Under the Marine (Scotland) Act 2010, the Scottish Ministers have a duty to take 
authorisation decisions in accordance with the NMP, unless relevant considerations indicate otherwise. Lord Braid held that the Scottish Ministers did not 
consider the NMP when varying the sea fishing licences, which made that decision unlawful (The Open Seas Trust [2023] CSOH 39. Lord Braid’s decision 
was upheld on appeal by the Inner House in [2024] CSIH 9). 
 
• Greg Brown challenged Glasgow City Council’s decision to grant planning permission for the erection of a boundary fence in Cathkin Park. Lord Sandison 
held that the Council breached its duty under Section 13(1) of the Land Reform (Scotland) Act 2003 to uphold access rights and reduced the planning 
decision (Gregory Brown v Glasgow City Council [2024] CSOH 7). 
 
For the purposes of Regulation 15, a person considering environmental litigation is likely to have a ‘joint interest’ with others. 
 
This means that those persons can only be granted legal aid if SLAB is satisfied that there is either ‘serious prejudice’ (Regulation 15(a)) - or that it would 
not be reasonable and proper for the other persons who are jointly interested to pay the expenses that would otherwise be paid by SLAB (Regulation 
15(b)). 
 
Regulation 15(a) - the serious prejudice test 
 
Regulation 15(a) requires that SLAB is not to grant legal aid if satisfied that the applicant would not be ‘seriously prejudiced’ if legal aid were not to be 
granted. 
 
Or in other words, SLAB will only grant legal aid in joint interest cases where an applicant can show that they would suffer serious prejudice without legal



aid. 
 
There are three problems with the serious prejudice test. 
 
First, the requirement to show ‘serious prejudice’ in the absence of legal aid is a very high bar for applicants to meet. Environmental litigation often
concerns diffuse public interests involving environmental protection, the rule of law and enforcing environmental laws. In many environmental cases –
such as the three examples given above - it will be impossible for an individual to demonstrate that they will suffer serious prejudice without legal aid. 
 
Second, this test is unclear. What is meant by ‘seriously prejudiced’ is not defined in the 2002 Regulations. SLAB’s guidance on Regulation 15 provides little
clarity. 
 
Third, SLAB’s guidance on the test is contradictory. It states that, “Our criteria for a wider public interest will not be met … When we consider that the
interest is, in fact, a private interest”. 
 
Frances McCartney (now Sheriff McCartney) has explained (in ‘Public interest and legal aid’ (2010) 37 Scots Law Times 201-204 at p202) that this amounts
to: 
 
"…an impossible argument to win. If the individual does not have a substantial impact from the issue then reg 15 is not satisfied and legal aid is refused.
On the other hand, if the interest and connection to the individual is real, then the first hurdle of serious prejudice can be satisfied, only then to be told
that the interest is in fact a private interest and no wider public benefit can be taken into account." 
 
Regulation 15(b) – others paying expenses 
 
The effect of Regulation 15(b) is that SLAB will not grant legal aid where it would be “reasonable and proper” for other people who are interested in the
case to pay the expenses that would be paid via legal aid, if legal aid was granted. 
 
There are five problems with the Regulation 15(b) test. 
 
First, the test is unclear. The phrase ‘reasonable and proper’ is not defined. There is a lack of certainty as to how this test is applied in practice. 
 
Second, the identities of other interested parties will not always be known to an applicant. What steps an applicant should make to identify other
interested parties is unclear. 
 
Third, where an applicant can identify other interested parties, there may be problems in obtaining financial information from them. 
 
Fourth, where an applicant has identified other interested parties who may be able to fund the litigation, there may be difficulties in establishing what
legal tactics are to be used. There may be differences between the applicant and other interested parties such that they may not wish to litigate together. 
 
Judicial reviews form a large proportion of environmental litigation – those cases involve three month time limits for raising an action. Some planning
appeals have 6-week time limits. Short time limits severely restrict the ability of litigants to find others with a joint interest, agree on a course of action
and raise funding for a case. 
 
Fifth, the phrase “defray so much of the expenses as would be payable from the Fund in respect of the proceedings if legal aid was granted” effectively
requires an act of prophecy by SLAB. It is not possible for SLAB to accurately quantify at the outset of a case (when a legal aid application is made and the
Regulation 15 test is applied by SLAB) what the likely expenses of that case would be.

2  Do you have any suggestions for shorter-term improvements (not involving changes to the Legal Aid (Scotland) Act 1986) which could be
made to the current system for civil legal assistance?

Please provide your response in the box provided.:

We recommend that Regulation 15 is amended so that it does not apply to cases falling within the scope of the Aarhus Convention. 
 
This could be done by adding the following provision to the 2002 Regulations: 
 
"Exclusion of Aarhus Convention cases 
 
15B. Regulation 15 shall not apply to applications for legal aid involving – 
 
a. an appeal to the Court of Session under section 56 of the Freedom of Information (Scotland) Act 2002 as modified by regulation 17 of the 
Environmental Information (Scotland) Regulations 2004, 
 
b. actions including a challenge to a decision, act or omission on grounds subject to the provisions of Article 6 of the Aarhus Convention, 
 
c. actions which include a challenge to an act or omission on the grounds that it contravenes the law relating to the environment." 
 
The above wording is adopted from Article 7 of The Court of Session etc. Fees Order 2024, which makes court fees not payable for certain litigation in the 
Court of Session which falls within the scope of the Aarhus Convention (this Order was introduced to improve Scotland’s Aarhus compliance). 



Section 36 of the Legal Aid (Scotland) Act 1986 gives the Scottish Government the power to amend the 2002 Regulations in the way we have
recommended.

3  Is grant funding from the Scottish Legal Aid Board helping to support access to justice? Can you provide examples of any successes or
problems with this funding stream?

Please provide your response in the box provided.:

Question page 2

4  What do you think are the strengths and weaknesses of the current system for providing civil legal assistance?

Please provide your response in the box provided.:

5  What do you think would be the strengths and weaknesses of reforming civil legal assistance along the lines recommended in the Evans
Review (“Rethinking Legal Aid”, 2018)?

Please provide your response in the box provided.:

6  What are your priorities for longer-term reform?

Please provide your response in the box provided.:

Any other comments

7  If you have any other comments on this inquiry, please share them with us

Please provide your response in the box provided.:
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